
 

 

 
 
 

DEVELOPMENT CONTROL AND REGULATORY BOARD 
 24 MAY 2018 

 

APPLICATION FOR A DEFINITIVE MAP MODIFICATION ORDER 
PROPOSED ADDITION OF PUBLIC FOOTPATHS V82A AND V82B 

OFF BARRY CLOSE, KIRBY MUXLOE 

 

JOINT REPORT OF THE DIRECTOR OF ENVIRONMENT AND 
TRANSPORT AND THE CHIEF EXECUTIVE 

 
 

PART A 
 

Purpose of the Report 
 
1. The purpose of this report is to seek the Boards determination of an application 

by Peter Aspinall, Rachel Aspinall and Dr Debbie Tombs to add two sections of 
public footpath at Kirby Muxloe to the Definitive Map.   The claimed paths are 
on the western edge of Kirby Muxloe, north of Barry Close and south of the 
railway line, and connect to the existing footpath V82. The paths take a roughly 
circular route along two field edges as shown on Plan No. M1060P, attached as 
Appendix A to this report. 

 
Recommendation 
 
2. It is recommended that an Order should be made under Section 53 of the 

Wildlife and Countryside Act 1981 to add the public footpaths to the Definitive 
Map as shown on Plan No. M1060P, attached as Appendix A to this report. 

 
Reason for Recommendation 
 
3. The application satisfies the relevant statutory criteria in that the evidence 

shows that the Rights of Way subsist or are reasonably alleged to subsist.  
 

Circulation under the Local Issues Alert Procedure 
 
4. Mr. R. Blunt CC and Mr. L. Breckon CC 

 
Officers to Contact 
 

Nisha Varia, Solicitor, Chief Executive’s Department, Tel. 0116 305 6033 
Email: nisha.varia@leics.gov.uk 
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Stephen Tipping, Access Officer, Safe and Sustainable Transport  
Tel. 0116 305 7084              email: stephen.tipping@leics.gov.uk 
 
 

PART B 
 

Background 
 
5. An application to add a footpath to the Definitive Map was made by Dr Debbie 

Tombs (a local resident, in her capacity as Acting Chair of Kirby Muxloe 
Residents Action Group) on the 11th of March 2016.  The footpath ran in a 
circular route around a field just to the north of Barry Close.  The application 
was triggered by a planning application made on 6th October 2014 for housing 
on land crossed by the path.  A copy of Dr Tombs’ application is attached as 
Appendix B. A copy of the proposed development plan is available in the 
background papers as Item 1. 

 
6. A separate application was made by Rachel Aspinall, in this case for 2 

footpaths, one around the same field as Dr Tombs’ application (hereafter 
referred to as the south field), and another round a field to the north near the 
railway line (hereafter referred to as the north field).  This was also triggered by 
the same planning application as above. A copy of this application is attached 
as Appendix C. 

 
7. Dr Tombs and Rachel Aspinall were asked to consider consolidating their 

applications into one, which they did on the 12th of July 2016, now including 
Peter Aspinall as a joint applicant and main contact (on behalf of residents of 
Barry Drive estate, Kirby Muxloe).  A copy of the consolidated application is 
attached as Appendix D. 

 
8. The applicants provided evidence of many years of public use by walking, 

following two roughly circular routes along field edges, as shown on Plan No. 
M1060P (Appendix A). 

 
9. Officers of the Council have investigated the claim.  Along with the user 

evidence provided by the applicants, aerial photographs showing the claimed 
routes have been found and an Environmental Report  prepared for the 
planning application also details walking around the perimeter of the fields.  The 
claim therefore rests entirely on this evidence. 

 
10. Thirty five user evidence forms detailing use of the path by the public have 

been supplied.  There are different numbers of witnesses for the two fields.  
Summary charts of usage are attached as Appendix E for the north field and 
Appendix F for the south field. 

 
11. The whole of the land concerned is owned by Mr Peter Harbot of Badgers Holt, 

Bisbrooke, Oakham, Rutland, LE15 9EQ.  The land is subject to an option to 
purchase by the developer Taylor Wimpey. Mr Harbot has been consulted 
about the claimed footpaths and no independent representations have been 
received from him. However, he has signed a statutory declaration which is part 
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of the one representation submitted to the Council by Eversheds LLP acting as 
Taylor Wimpey’s legal representatives. 

 
12. The land has been farmed by the tenant farmer Mr Crane for over 50 years. Mr 

Crane has been consulted about the claimed footpaths and no independent 
representation has been received from him, however he has signed a statutory 
declaration which is also part of the one representation submitted to the Council 
by Eversheds LLP acting as Taylor Wimpey’s legal representatives. 

 
13.  The representation from Eversheds was received on 14th November 2016 

following the serving of notice on Taylor Wimpey by the applicant. 
 

14. The applicant Mr Aspinall presented a petition to Blaby District Council in 
December 2017 which was expressed in the following terms; ‘We demand that 
Blaby District Council acknowledge our application to have the paths walked by 
residents of Barry Drive estate over the past 30 years (on the land behind Barry 
Close, the only green space left for them for leisure and recreation) added to 
the map modification order for the area’.  The petition is available in the 
background papers as Item 13.  Some media coverage, letters from local 
residents and an old school project have also been supplied by Mr Aspinall and 
are available in the background papers as Items 9-12. 

 
15. Preliminary consultations have been carried out with the landowners, user 

groups, local councils and adjacent households accessed by Station Drive, in 
January of 2018.  No objections to the claimed paths were received during this 
consultation.  Letters of support were received from two adjacent householders, 
the local County Council member, Kirby Muxloe Parish Council and the 
Leicestershire Footpaths Association.  The letters of support are available in 
the background papers as Items 2-5. 

 
16. The representation from Eversheds and other responses to the preliminary 

consultation are considered in Part D of this report below.    
 

Brought into Question Date 
 

17. Most claims involving user evidence are based on section 31 of the Highways 
Act 1980.  Under this section the public can acquire rights over a way if, i) they 
have used it as of right, without interruption for a period of 20 years or more, 
and ii) the landowner has taken no action to show they do not intend to 
dedicate.  The 20 year period is calculated backwards from the date when the 
public’s right is first brought into question.   In this case there was a planning 
application received by Blaby District Council on 6th October 2014 to build 
houses on part of the claimed routes.  In the event this application was refused, 
but a later amended application made on 11th October 2016 was consented.  
The applicant quotes the first planning application to be the reason they 
understood the paths to have been brought into question. The Brought into 
Question date will therefore be taken to be 6th October 2014. 

 
18. Only user evidence from before the Brought into Question date of 6th October 

2014 can be used to show that a right of way might have been established.  
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The user evidence charts are attached as Appendices E and D.  The user 
evidence forms are in the background papers as Item 6. 

 
 

PART C- LEGAL CONSIDERATIONS 
 

19. The Board must have regard to the legal considerations set out in the Wildlife 
and Countryside Act 1981 and the Highways Act 1980 as detailed below. 

 
Wildlife and Countryside Act 1981 
 
20. The County Council's obligations are set out in Section 53(2) of the Wildlife and 

Countryside Act 1981. This states:- 
 

S.53 (2) As regards every Definitive Map and Statement the {County Council} 
shall -  

 
(a) as soon from that date keep the map and statement under continuous 
review and as soon as reasonably practicable after the occurrence....of 
any of those events, by order make such modifications to the map and 
statement as appear to them to be required in consequence of the 
occurrence of that event.  
 
(b) as soon from that date keep the map and statement under continuous 
review and as soon as reasonably practicable after the occurrence....of 
any of those events, by order make such modifications to the map and 
statement as appear to them to be required in consequence of the 
occurrence of that event.  

 

 

 

21. Subsection (3) of S.53 says an event includes:- 
 

(3) (c) the discovery by the authority of evidence which when considered 
with all relevant evidence available to them shows:- 

 
i. that a Right of Way which is not shown on the map and statement 

subsists or is reasonably alleged to subsist over land in the area to 
which the map relates, being a Right of Way to which this part applies.  

 
Test A and Test B 
 
22. The issue before members is to decide if the application satisfies the 

requirements of Section 53. The Board therefore has to be satisfied when it 
considers the evidence available, whether the case for the application satisfies 
either of the following two tests. These are usually referred to as Test A (that a 
Right of Way does subsist) or Test B (that it is reasonably alleged to subsist) 
over the land.  

 
23. To meet Test A the Board has to be satisfied that on the balance of 

probabilities a Right of Way is more likely than not to exist over the land in 
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question. Test B sets a lower standard of proof, and it is generally accepted to 
mean that the case has been established to the extent a reasonable person, 
having properly evaluated the evidence, could conclude there was a 
reasonable case that a Right of Way existed.   

 
24. Although Section 53 of the Wildlife and Countryside Act 1981enables the 

County Council to decide whether an Order should be made, the Act does not 
help local authorities to understand what constitutes good or sufficient evidence 
of the legal existence of a Public Right of Way. This is set out in the Highways 
Act 1980, detailed below. 

 
Highways Act 1980 
 
25. Section 31 of the Highways Act 1980 states that:- 
 

(1) Where a way over any land, other than a way of such character that use of 
it by the public could not give rise at common law to any presumption of 
dedication, has been actually enjoyed by the public as of right and without 
interruption for a full period of 20 years, the way is deemed to have been 
dedicated as a highway unless there is sufficient evidence that there was 
no intention during that period to dedicate it.  

 
(2) The period of 20 years referred to in subsection (1) above is to be 

calculated retrospectively from the date when the right of the public to use 
the way is brought into question, whether by notice such as mentioned in 
subsection (3) below or otherwise.  

 
(3) Where the owner of the land over which any such way as aforesaid 

passes:- 
 

(a) has erected in such a manner as to be visible to persons using the way 
a notice inconsistent with the dedication of the way as a highway, and  

 

(b) has maintained the notice after the 1st January 1934, or any later date 
on which it was created.  

 

The notice, in the absence of proof of a contrary intention, is sufficient 
evidence to negate the intention to dedicate the way as a highway.  

 
26. Therefore if the application and any other evidence shows there to have been 

uninterrupted, unchallenged use over a period of at least 20 years on a route 
which can be identified with some certainty and such use is of a kind which in 
itself amounts in law to a right of user (as opposed to a mere licence or being 
invited onto the land) then the law assumes that there is an implied dedication 
by the owner of the land of a right of way. This implied dedication can be 
rebutted if the owner can show that there was no intention to so dedicate the 
land as a Right of Way.  

 
27. A landowner can do this by producing evidence that users were successfully 

challenged or asked to leave the land. A landowner can also block the route to 
prevent public use of it and this will be sufficient to prevent the route becoming 
a Right of Way if done for that purpose. The interruption need only be of a brief 
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period. Section 31 also allows the landowner to rebut any claim of a Right of 
Way by erecting prominent signs which clearly indicate that there is no Right of 
Way and that the land is not subject to any such user right.  

 
28. The landowner's actions must be open and obvious to anyone who might use 

the way. It is not sufficient to tell other third parties or even their own solicitor 
they had no intention to dedicate the way. Therefore diary records, 
correspondence or private journals are not sufficient evidence there was no 
intention to dedicate once public use under Section 31 has been established. 
The users must have been made aware of the landowners’ intentions.  

 
29. Therefore it has to be determined if the usage claimed by the applicants or 

others is sufficient in itself to establish an implied dedication under the 
provisions of Section 31 of the Highways Act 1980. If so then it must be 
considered if the landowner has successfully rebutted any such implied 
decision. 

  
30. On the evidence available the Board must first decide if there has been use of 

the route by the public for at least 20 years uninterrupted and unchallenged 
prior to this being brought into question. The relevant period as regards the 
current application is 1994 to 2014.  

 
31. The Board must then decide if that presumed dedication by the owner is 

affected by any action taken by the relevant owner during that time to challenge 
or show by some sufficiently overt act that there was no intention to dedicate 
the way.  

 
 

PART D – EVIDENCE 
 
 

32. This section deals with the overall evidence in this case.  Paragraphs 33 to 36 
detail the route and a site survey carried out by Officers describing the features 
along the path.  Paragraphs 37 to 39 detail the owner and the occupier of the 
affected land.  Paragraphs 40 to 45 discuss the documents examined for 
supporting evidence for the application.  Paragraphs 46 to 77 examine the user 
evidence supplied with the application.  Paragraphs 78 to 82 consider the 
representations made in relation to the application.  Paragraphs 83 and 84 
weigh up the evidence provided against the representations made, and draw a 
conclusion as to the likelihood that a public right of way has come into being. 

 
The Route of the Paths and  Site Surveys by Leicestershire County Council 

 
33. A survey of the path was made on 30th June 2016 when an officer from the 

County Council Mr Lindley met the applicants to discuss consolidating the two 
applications into one.  Mr Lindley walked the alleged paths with the applicants 
and noted that claimed paths appeared well trodden through tall grass. 

 
34. A further site survey of the alleged path was made on 12th February 2018.  A 

plan and photos showing the results of the survey are attached as Appendix G. 
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35. The survey of the southern path was started at Point A on Plan No M1060-P.  
This is the path around the southern field, and has provisionally been 
numbered V82b on the plan.  It was apparent that there were 2 worn routes 
visible.  One route was close to the hedge row, it had a width of approximately 
1.5 metres, with a strip in the middle worn completely to earth.  The ground was 
frozen and quite firm. The other route was further into the field, and had an 
apparent width of approximately 3 metres. This route corresponds with the path 
indicated on the application plan and user evidence forms. The ground was not 
frozen and was rather wet underfoot.  The two paths continued around the field 
running in parallel to Point D where they came together to meet public footpath 
V82.  From Point D to Point A via Point E there was one worn path visible.  It 
was approximately 2 metres in width.  There was a narrow track apparently 
caused by animals leaving the path at around Point E.  No walkers were seen 
on this path during the survey, an adult fox was seen in the field on 2 
occasions.  There were no signs observed along the path. 

 
36. The survey of the northern path was started at Point G.  This route has been 

provisionally numbered V82a on the plan.  From Point G towards Point H one 
worn path of around 3m width keeping close to the field edge was visible.  From 
Point H to Point F two routes were again visible; a narrow one close to the 
hedge on frozen ground and a wider one further into the field which was wetter 
underfoot.  The wider route is the one which corresponds to the application plan 
and user evidence forms.  Two men with dogs were observed walking the wider 
path.  It is considered possible that the narrow routes closer to the hedgerow 
have been worn more by dogs and possibly foxes rather than people.  From 
Point F to Point G a worn route of around 4m width was visible.  There were no 
signs observed along the path, 

 
Ownership of the route 

 
37. Enquires have been made with the Land Registry to establish the landowners 

for the route of the claimed path.  All of the route is within Title 395436 which is 
held by Mr Peter Harbot of Badgers Holt, Bisbrooke, Oakham, Rutland LE15 
9EQ. 

 
38. The land has been farmed for 50 years by Mr Crane. 

 
39. Taylor Wimpey holds an option to purchase the site should the planning 

application for housing be approved. 
 

 
Documents Examined for Evidence in Support of the Application 

 
40. As well as the user evidence supplied with the application, officers have 

researched the Council Records to see if any documents can be found that 
would support or refute the application. 

 
Definitive Map of Leicestershire 

 
41. The following surveys, draft editions and published editions of the Definitive 

Map have been investigated.  They show that the path has never been 

13



 

 

recorded on the Definitive Map.  Definitive Map Extracts are available in the 
background papers as Item 7. 

 
i. Parish Survey Map (exact date unknown):  The paths are not shown. 

 
ii. 1952 Draft Definitive Map:  The paths are not shown. 

 
iii. 1952 Definitive Map of Leicestershire:  The paths are not shown. 

 
Aerial Photographs 

 
42. The following aerial photographs have been studied in relation to this case.  

The photos support the claim as they show walked lines dating back to 1969.  
They also show increasing usage over time, with particularly heavy lines since 
2000. 

 
i. 1969 Aerial Photograph:  The land in question appears to be rough 

grass.  There are some faint lines around the edge of the fields. 
 

ii. 1991 Aerial Photograph:  The land in question appears to be grass. 
The southern field may have been partly cut for hay or silage.  There 
are more distinct lines around the field edges 

 
iii. 2000 Aerial Photograph:  The fields appear to be grass. There are now 

very clear lines along the claimed footpaths.  There are several 
different lines visible around the northern field. 

 
iv. 2006 Aerial Photograph:  The fields appear to be grass. There are still 

very clear lines along the claimed footpaths.  There are several 
different lines visible around the northern field. 

 
v. 2011 Aerial Photograph:  The fields appear to be grass. There are still 

very clear lines along the claimed footpaths.  There are several 
different lines showing up around the field. 
 

vi. 2016 Aerial Photograph. The fields appear to be grass. There are still 
very clear lines along the claimed footpaths.  There are several 
different lines showing up around the southern field. 
 

The aerial photos show some small variation in the walked route over the 
years, and some other walked lines which have not been claimed by the 
applicant. Officers have plotted all the different lines onto one plan, and 
compared these with the plans supplied with the user evidence forms. 
The variation in the main walked route around the perimeter of the north and 
south fields has been shown to be only a metre or two over the course of the 
aerial photographs from 1991 to 2016. This is considered not to be a 
significantly difference from the claimed route and the best fit has been plotted 
on the Order plan. The other visible lines have been considered to be different 
from the claimed paths, and are not likely to have been used for a full period 
of 20 years. They have not been added to the Order plan.  The aerial 
photographs have been attached as Appendix H. 
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Historic Maps 
 

43.  The Ordnance Survey Maps at 1:2500 scale from 1885, 1901, 1914, 1928, and 
1938 have been examined.  They show footpath V82 running north towards 
Kirby Muxloe station and the two fields that the claimed footpath runs around.  
There is no indication of any path or track around either of the claimed paths. 
This suggests that use of the claimed paths dates back only as far as the 
earliest user evidence which is from 1944. 

 
 

Ecological Report 
 

44.  An Ecological Management Plan was produced for the 2014 planning 
application by The Environmental Dimension partnership (EDP). This Plan 
noted on page 5 at paragraph 2.4 “Away from the footpath, there is a relatively 
high level of informal use from dog walkers around the perimeter of the fields 
and to a lesser extent through the woodland.”  This is independent 
corroboration of the use of the claimed paths noted on site visits by officers of 
the Council and as detailed in the user evidence forms.  The relevant extract 
from the Ecological Management Plan is attached as Appendix I, and the full 
report is in the background papers as Item 8. 

 
 

Summary of Documentary Evidence 
 

45.  Overall the documentary evidence suggests that the paths were not heavily 
used at the date of the first Definitive Map in 1952.  The case for the existence 
of the alleged paths therefore depends on the user evidence considered below. 

 
User Evidence for the South Field 
 

46.  User evidence forms have been submitted by 35 people.  The evidence is 
summarised in the accompanying spreadsheet, attached as Appendix E. 

 
47. The route is not described in the user evidence forms except as ‘marked in red 

on the attached plan’.  The plans drawn by witnesses are consistent and depict 
the route as a circular route around the southern field.   

 
48. All of the 35 users have walked the route and only one has walked and cycled 

along it, giving a percentage of 97% who have used the route as a public 
footpath. 

 
49. The use of route has been entirely recreational.  32 of the 35 users have used 

the path for exercising dogs; a percentage of 91%. 
 
50. Use of the route has continued until the present day; however a planning 

application made on 6th October 2014 has been taken as the Brought into 
Question date. 
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51. The amount of user evidence builds up as it gets closer to the Brought into 
Question date. One witness has used the route since 1944, two were using it 
by 1970, seven were using it by 1980 and twenty five by 1990.  The 20 year 
period starts in 1994 by which time twenty-six witnesses were using the path 
and continued to the Brought into Question date in 2014 and beyond.  The 
average length of use is 28 years and the longest period recorded is 70 years. 

 
52. The average frequency of use is 5 times a week.  

 
53. None of the witnesses were or are tenants or employees of the landowners. 
 
54. None of the witnesses report that they asked for or were given permission to 

use the path. 
 

55. None of the witnesses report any interruption to their use of the path. 
 

56. None of the witnesses report being verbally deterred from using the path. 
 
57. None of the witnesses report being deterred from using the path by physical 

structures erected by the land owner. 
 
58. None of the witnesses report seeing signs erected by the landowner deterring 

them from using the path. 
 

Characteristics of the Path 
 
59. No other gates or stiles are recorded by any witnesses. 
 
60. The width is generally described as varying between 1 and 2 metres.  It is 

considered that 2 metres is the width generally used, although the paths 
appeared wider in parts on the site survey of 12th February 2018 and it is likely 
that the wet conditions had led to people spreading out to drier ground. The 
surface is described as grass and the path as clearly defined by all witnesses. 

 
Summary of User Evidence 

 
61. The user evidence is consistent in the description of the route and its depiction 

on the plans.  The minimum 20 year period (1993 to 2013) of use is met by 26 
witnesses.  The evidence is also consistent that there was no challenge to use 
either verbally, by signs or through interruption.  The use has been without 
force, without secrecy and without permission.  All witnesses are local to Kirby 
Muxloe, although one moved away in 2012.  The frequency of use was 
generally several times a week so users can be taken to know the route well.  
Taken together the user evidence is strongly supportive of the existence of 
public rights. 

 
User Evidence for the North Field 

 
62. User evidence forms have been submitted by 16 people.  The evidence is 

summarised in the accompanying spreadsheet, attached as Appendix F. 
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63. The route is not described in the user evidence forms except as ‘marked in red 
on the attached plan’.  The plans drawn by witnesses are consistent and depict 
the route as a circular route around the northern field.   

 
64. All of the 16 users have walked the route and only one has walked and cycled 

along it, giving a percentage of 94% who have used the route as a public 
footpath. 

 
65. The use of route has been entirely recreational.  15 of the 16 users have used 

the path for exercising dogs; a percentage of 94%. 
 
66. Use of the route has continued until the present day; however a planning 

application made in 6th October 2014 has been taken as the Brought into 
Question date. 

 
67. One witness has used the route since 1944 and 2 were using it by 1980.  The 

20 year period starts in 1994 by which time 12 witnesses were using the path 
and continued to 2013.  The average length of use is 25 years and the longest 
period recorded is 70 years. 

 
68. The average frequency of use is four times a week.  

 
69. None of the witnesses were or are tenants or employees of the landowners. 
 
70. None of the witnesses report that they asked for or were given permission to 

use the path. 
 

71.  None of the witnesses report any interruption to their use of the path. 
 

72. None of the witnesses report being verbally deterred from using the path. 
 
73. None of the witnesses report being deterred from using the path by physical 

structures erected by the land owner. 
 
74. None of the witnesses report seeing signs erected by the landowner deterring 

them from using the path. 
 

Characteristics of the Path 
 
75. No other gates or stiles are recorded by any witnesses. 
 
76. The width is generally described as varying between 1 and 2 metres. It is 

considered that 2 metres is the width generally used, although the paths 
appeared wider in parts on the site survey of 12th February 2018 and it is likely 
that the wet conditions had led to people spreading out to drier ground.  The 
surface is described as grass and the path as clearly defined by all witnesses. 

 
Summary of User Evidence 

 
77. The user evidence is consistent in the description of the route and its depiction 

on the plans.  The minimum 20 year period (1993 to 2013) of use is met by 27 
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witnesses.  The evidence is also consistent that there was no challenge to use 
either verbally, by signs or through interruption.  All witnesses are local to Kirby 
Muxloe.  The frequency of use was generally several times a week so users 
can be taken to know the route well.  Taken together the user evidence is 
strongly supportive of the existence of public rights.  

 
 

Evidence of Rebuttal (Objections to the Application) 
 

78. Preliminary consultations for both paths, V82a and V82b were carried out 
between 17th January 2018 and 19th February 2018, and included user groups, 
the landowner, adjacent householders and the Parish Council.  No objections to 
the proposal were received during this period, but one representation from 
Eversheds LLP on behalf of Taylor Wimpey had been received prior to the 
consultation in 2016.  This is attached as Appendix J to the report, and full 
officer’s comments on the representation are attached as Appendix K, a 
summary of the representation and the Authorities response to it is made in 
paragraph 78 below. 

 
Summary of Comments 

 
79. Taylor Wimpey disputes the existence of a public right of way.  They contend 

that the landowner Mr Harbot and farmer Mr Crane made sufficient challenges 
to public use to prevent the route being dedicated.  They also state that force 
was used to access the claimed path and signs were pulled down.  They further 
suggest that the wear marks may have been made by vehicles.  To counter this 
there is a large body of user evidence from people who state they have not 
been challenged when walking the paths, and who have not had to use force to 
enter the claimed paths.  It is also apparent from aerial photos and the site 
survey that the wear marks are too far apart to have been made by vehicles.  
The Chief Executive’s position is that there has not been sufficient action by the 
landowner and farmer to make it clear to the public that there was no intention 
to dedicate the public right of way, and there is strong user and aerial photo 
evidence of 20 years uninterrupted use by the public. 

 
 

Consultations 
 

80. The statutory utility companies have been consulted as part of the preliminary 
consultation.  There are no implications for any companies’ plant arising from 
proposed path. 

 
81. All of the adjacent householders whose properties abut the proposed path, 

namely The Stables and The Links and Half Acre, have been consulted.  
Letters of support for the addition of the claimed paths have been received from 
two residents of Half Acre. 

 
82. The local councils and user groups have also been consulted.  Mr R Blunt 

County Councillor has offered support for the claimed path.  The Leicestershire 
Footpath Association has also offered support although they have no additional 
evidence to provide.  The Kirby Muxloe Parish Council has also responded to 
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say they support the application.  These support letters are in the background 
papers as Items 2-5. 

 
 

Conclusion 
 
83. Although the application for this modification order was made in 2016, the 

actual date that the path’s status was brought into question is taken to be the 
date on which the first planning application to build on part of the claimed paths 
was made.  This date is 6th October 2014.   The planning application means 
user evidence after October 2014 cannot be considered.  All the evidence for 
this application is from users, there is no historic documentary evidence of any 
substance in support.  The decision to be made is therefore a simple weighing 
up of the user evidence from the 20 years before the application from 1994 to 
2013 against the representation received from Eversheds on behalf of Taylor 
Wimpey.  

 
84. The user evidence for that period is consistent with the description of the route 

used and the condition the path was in at the time of the site surveys.  The 
evidence is considered strong because of the regular frequency of use, and is 
from witnesses who live close enough to the path to know it well.  There are 26 
witnesses who have used the south path for the full 20 years from 1993 and 12 
who have used the north path for the full 20 years.  None of the users asked for 
or were given permission to use the path so they can be considered to be 
representative of the public at large.  The user evidence therefore shows that 
the path has been used as of right; that is without force, secrecy or permission, 
and without interruption for a continuous period of 20 years or more.  It is 
considered that the landowner and the farmer have not taken sufficient action 
by way of erecting signs, challenging people to show that they did not intend to 
dedicate the paths to the public  Given the evidence for the claim period, and 
the lack of evidence against the claim, it is submitted that Test A (that on the 
balance of probabilities a Right of Way is more likely than not to exist over the 
land in question) is met, and an Order should be made to add both the south 
path and the north path to the Definitive Map 

 
Equality and Human Rights Implications 

 
85. The European Convention on Human Rights and the Articles that set out the 

rights of individuals (such as respect for family life) can impact on certain 
decisions where the County Council is making decisions or setting policy of 
public access and Rights of Way issues. However, this impact is confined to the 
exercise of those powers and functions the County Council has to exercise 
discretion about proposals that require a balance between the benefits of the 
scheme and the potential adverse implications for landowners and others.  

 
86. On Rights of Way applications, proposals to divert a Right of Way or to use 

statutory powers to compulsorily create a new Right of Way should have 
reference to the Convention on Human Rights and take these issues into 
account when deciding if that scheme should proceed.  
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87. However, applications submitted to the County Council under the Wildlife and 
Countryside Act 1981 for a Definitive Map Modification Order have limited 
discretion. These applications do not create new footpaths etc, but only grant 
recognition of existing Rights of Way that, in this case, may have been deemed 
to have been dedicated by the landowner, even if only by default. For that 
reason, arguments based on a potential breach of any of the Article rights have 
no relevance to such applications. The Secretary of State has indicated that 
objections based on such rights will not be regarded as relevant. 

 
 
Appendices 
 
Appendix A: Plan of the route claimed M1060P 
Appendix B: Application from Dr Tombs 
Appendix C: Application from Rachael Aspinall 
Appendix D: Amended and consolidated application 
Appendix E: User Evidence Summary Chart south field 
Appendix F: User Evidence Summary Chart north field 
Appendix G: Site survey Plan with photos of V82, V82b and V82a 
Appendix H: Aerial photographs of the north and south fields 
Appendix I:  Extract from the Ecological Management Plan 
Appendix J: Representation from Eversheds LLP on behalf of Taylor Wimpey 
Appendix K: Officers response to Eversheds Representation 
 
Background Papers 
 
Item 1: Planning Application Plan 
Item 2: Support email Mr R Blunt 
Item 3: Support email LFA 
Item 4: Support letters from Half Acre 
Item 5: Support letter from Kirby Muxloe Parish Council 
Item 6: User Evidence forms 
Item 7: Definitive Map Extracts 
Item 8: Full Ecological Management Plan 
Item 9: Press cutting from Leicester Mercury regarding the claimed paths 
Item 10: Video link to TV programme on the proposed development  
Item 11: School Project  “A story of our Field” dated 1984 describing wildlife on 
the south field. 

Item 12: Letters from local residents in support of the claimed path 
Item 13: Petition from Barry Drive residents to Blaby District Council 
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